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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 87 of 2014(I) 

 

 Sri Bijit Mech, 
 Son of Jiban Mech, 
 R/O vill. Nagsankar Kamarbasti 
 P.S. Sootea 
 Dist. Sonitpur, Assam..........................Claimant.  
 
   -Versus- 
 

1.  Sri Rajen Saikia, 
S/O Sri Golak Saikia, 
Vill- Gerulua Chuk 
P.S.- Jamuguri, 
Dist. Sonipur, ASSAM 

 
2. The Branch Manager, 

United India Insurance  Co. Ltd. 
Tezpur Branch, 
Dist. Sonitpur, Assam. 
Policy No. 1307003112P301142217 
Valid from 30/11/12 to 29/11/13..............Opposite parties. 
 
 

ADVOCATES APPEARED 

 

For the claimant   :- Mr. S. Khan, Advocate. 

For the O.P. No. 1   :- Ex-parte. 

For the O.P. No. 2  :- Mr. S.K. Singh, Advocate. 

Date of Argument   :-29-07-2017 

Date of Judgment   :-05-08-2017 
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    J U D G M E N T 

 

 The claimant Sri Bijit Mech filed a case U/S- 158(6) of M.V. Act 1988 

claiming compensation for the injury sustained by him in a motor vehicle 

accident. 

1.  The brief fact of the case is that on 26-08-2013 at about 9-00 P.M. when 

the claimant was proceeding with his motor cycle bearing No. AS-12B-5357  

towards Kusumtola from Jamuguri through left side of the road and when the 

claimant reached at Kusumtola , suddenly one Truck coming from opposite 

direction hit a cow and struck on his motor cycle for which the motor cycle  

capsized and the claimant fell down  and sustained injuries on his left shoulder, 

head and ear. After the accident, he was taken to Dholaibil Hospital and 

thereafter Mission Hospital and then he shifted to Down Town Hospital, Guwahati 

and lastly he admitted to GMCH, Gauhati. On receipt of the information regarding 

accident one GD Entry was made vide Sootea P.S.  GDE No. 189 dtd. 8.9.2013. 

One Rajen Saikia is the owner of the motor cycle bearing No.AS-12B/5357 which 

was plying by the claimant at the time of accident. At the relevant time, the said 

motor cycle was insured with United India Insurance Co. Ltd. vide policy No. 

Policy No.1307003112P301142217 Valid from 30/11/12 to 29/11/13. Through the 

claim petition the claimant claimed for compensation of Rs.8,00,000/-( Rupees 

eight lakhs) only for the injury sustained by him in a motor vehicle accident.  

2. Against the claim petition, the O.P. No-2 i.e. United India Insurance Co. 

Ltd. has submitted written statement wherein it is stated that the claim petition 

was filed u/s- 158(6) of M.V. Act. The provision is not meant for seeking 

compensation. Hence, seeking compensation u/s- 158(6) of M.V. Act is wrong 

and not maintainable. The Motor Vehicles Act provides section 140, 163A and 

166 under which compensation can be claimed and not u/s- 158(6). The claim is 

also not maintainable u/s- 166 or 163(A) of M.V. Act and which is liable to be 

dismissed. It is denied that on 26-8-13 at about 9-00 P.M. the vehicle bearing 

No. AS-12B/5357 was involved in an accident occurred at Kusumtola under 

Sootea P.S. The compensation claimed by the claimant   is without any legal 

basis and highly excessive.  As the claim itself is not maintainable and as such 
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O.P.2 is not liable to pay any such compensation and prayed to dismiss the claim 

petition with cost.   

3.  On the pleadings aforesaid, following issues were framed-  

1. Whether Bijit Mech, claimant has sustained injury in an accident  

arising out of the use of a Motor vehicle bearing No. AS-12B/5357 

(Motor cycle) on 26-08-2013 at about 9-00 P.M.? 

2. Whether the Opposite party is liable for paying any compensation? 

3.  Whether the claimant is entitled to get any compensation and if so, 

to what extent ?  

4. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

Issue No. 1, 2 & 3 

5. The claimant was examined in the case as CW-1, who deposed in his 

evidence that on 26-8-2013 at about 9-00 P.M. when he was proceeding with his 

motor cycle bearing No. AS-12B/5357 towards Kusumtola from Jamuguri through 

left side of the road and when he reached Kusumtola, one Truck coming from 

opposite direction hit a cow and struck on his motor cycle and the motor cycle 

capsized and he fell down and became unconscious. He sustained injuries on his 

head and ear including fracture on his left shoulder. After the accident, he was 

taken to Dholaibil Hospital and thereafter Baptist Christian Hospital and then 

Down Town Hospital and lastly he has been admitted to GMCH, Gauhati on 27-

08-2013. On examination, doctor diagnosed injury hemoperitoneum in head and 

acromio fracture of clavicle. For his treatment he incurred expenditure of Rs. 

1,00,000/- . At the time of accident, he was doing business of Broiler and he 

earned Rs. 12,000/- per month. After the accident, he became cripple in doing 

any work.      

6. The claimant also exhibited some documents as follows,- 

Ext. 1 Form 54. 

Ext. 2 to 2(1) referred slip of Baptist Christian Hospital. 

Ext. 3 to 3(2) discharge certificate of Down Town. 

Ext. 4 discharge certificate GMCH, Gauhati. 

Ext. 5 to 5(1) are prescriptions.  

Ext. 6 to 6(4) Radiologist Report.  

Ext. 7 to 7(5) are cash memos.  
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7. In his cross-examination CW-1 has replied that Rajen Saikia is father of 

his friend Ganesh Saikia. He had some personal marketing works for which he 

had borrowed the motor cycle. He had no accident with any oncoming vehicle. 

He had actually dashed with a cowman. He was alone while driving the motor 

cycle of Rajen Saikia. He did not try to catch the oncoming truck. He did not find 

out the truck. Police made GD Entry. He did not know whether police carried any 

investigation or not. He did not work for Rajen Saikia.  

8. After going through the evidence of CW-1, it reveals that though the 

claimant stated that one truck was responsible for the accident, which dashed 

against a cow and struck on his motor cycle but subsequently in his cross-

examination CW-1 admitted that he had no accident with any oncoming vehicle. 

He had actually dashed with a cowman. 

9. In the case in hand, the claimant has filed a claim petition claiming 

compensation u/s- 158(6) of M.V. Act. As it was pointed out Ld. Counsel for the 

Insurance Company that the claimant can claim compensation under the M.V. Act 

u/s- 140, 166 and 163(A) of M.V. Act. So, section 158(6) is not a provision under 

M.V. Act for claiming compensation.    

10. A close reading of section 165(i) and 166(i) of the M V Act  and the 

principles laid down  indicates that a person who suffers wrong or injury due to 

fault of any person in connection with use of a vehicle is entitled to claim 

compensation . In a case filed U/S- 166(i) M V Act, the claimant is required to 

prove rash and negligent driving of the offending vehicle or fault of the vehicle. 

On the other hand, section 140 of M.V. Act provides the provision for payment of 

compensation of Rs. 50,000/- in case of death and Rs. 25,000/- in case of 

permanent disablement as no fault liability. There is no difficulty in 

understanding that a person claiming compensation U/S- 166 M.V. Act is required 

to establish fault or negligence, or default of the driver of the concerned vehicle 

or the fault or negligence of the owner. Because, the scheme U/S- 166 M V Act is 

based on fault liability. In the absence of evidence regarding fault or negligence 

on the part of the owner or the driver, the claimant cannot get compensation 

u/s-166 of the M V Act. 

11. In order to claim compensation the claimant also takes the help of other 

provision i.e. 163(A) M V Act which is new provision of the Act which reads as 

follows-  
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163 A- Special provisions as to payment of compensation on structured formula 

basis- Notwithstanding anything contained in this act or in any other law for the 

time being in force or instrument having the force of law, the owner of the motor 

vehicle or the authorized insurer shall be liable to pay in the case of death or 

permanent disablement due to accident arising out of the  use of motor vehicle  

compensation,  as indicated in the Second schedule to the legal heirs or the 

victim as the case may be.  

 Explanation- For the purposes of this sub-section, “ permanent disability “ 

shall have  the same meaning and extent as in the Workmen’s Compensation 

Act, 1923. 

(2) In any claim for compensation under sub-section (1) , the claimant  shall not 

be required to plead  or establish that the death or permanent disablement in 

respect of which the claim has been made was due to any wrongful act or 

neglect or default of the owner of the vehicle or vehicles concerned or of any 

other person.   

(3) The Central Government may, keeping in view the cost of living by 

notification in the Official Gazette, from time to time amend the Second 

Schedule. 

12. On a bare look at the provision of section 163A M.V. Act it appears that in 

a claim made u/s- 163A or section 140 of M V Act the claimant is not required to 

prove the fault of the owner of the vehicle or any person concerned. For seeking 

compensation under section 163(A), fault or negligence are not essential criteria 

to be proved. This section covers the accident which takes place even due to the 

negligence of the victim. The law in this regard has been clearly laid down by the 

Apex Court in the case of Deepak Girishbhai Soni–Vs- United India Insurance Co. 

Ltd.( AIR 2004 SC 2107). In the said case, Hon’ble Supreme Court observed- 

 “In Section 163-A, the expression “notwithstanding anything contained in 

this Act or in any other law for the time being in force” has been used, which 

goes to show that Parliament intended to insert a non obstante clauses of wide 

nature which would mean that the provisions of Section 163A would apply 

despite the contrary provisions existing in the said Act or any other law for the 

time being in force. Section 163A of the Act covers cases where even negligence 

is on the part of the victim. It is by way of an exception to Section 166 and the 

concept of social justice has been duly taken care of “.  
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13. Ld. Counsel for the claimant has argued that the accident occurred due to 

use of a vehicle i.e. the Motor cycle which was driving by the claimant at the 

relevant time of accident. So, Insurance Company is liable to pay compensation 

for the injuries sustained by the claimant. In support of his submissions, Ld. 

Counsel has placed reliance on some case laws,-  

(1) GLT 2011(1) 309 

(2) GLT 2001(3) 222 

(3) TAC 2009 (3) 216  

14. On the other hand, Ld. Counsel for the Insurance Company has submitted 

that a person cannot claim compensation for the guilty of a tortfeasor. The 

claimant is also not able to get compensation u/s-163-A of the M.V. Act,  since 

the driver of the offending vehicle i.e. the claimant alone was the tortfeasor. 

Moreover, the upper cap of the income is given in the  Second Schedule of the 

Act also bars from entertaining the present  claim as the income of the claimant 

is more than 40,000/-. It is further argued that the accident occurred due to fault 

of the claimant himself. No other vehicle was involved in the said accident. The 

claimant was driving the motor cycle, as the owner of the motor cycle having 

stepped into the shoes of the actual owner of the motor cycle. As soon as the 

vehicle in question was handed over by the owner to the claimant, he became its 

owner for limited purpose, because the claimant was not a paid driver of the real 

owner of the vehicle. 

15. In support of his submissions Ld. Counsel cited one case law- 

Ningamma and another -Vs- United India Insurance Co. Ltd. reported in 2009 

ACJ, 2020. 

 In the said case it was held that- 

“We have already extracted section 163-A of the M.V. Act hereinbefore. A 

bare perusal of the said provision would make it explicitly clear that persons like 

the deceased in the present case would step into the shoes of the owner of the 

vehicle. In a case wherein the victim died or where he was permanently disabled 

due to an accident arising out of the aforesaid motor vehicle in that event the 

liability to make payment of compensation is on the insurance  company or the 

owner, as the case may be as provided under section 163-A. But if it is proved 

that driver is the owner of the motor vehicle, in that case the owner could not 

himself be a recipient of compensation as the liability  to pay the same is on him. 
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This proposition is absolutely clear on a reading of section 163-A of M.V. Act. 

Accordingly, the legal representatives of the deceased who have stepped into the 

shoes of the owner of the motor vehicle could not have claimed compensation 

under section 163-A of the M.V. Act”.    

16. In the case in hand, Ext. 1 is the accident information report from which 

it reveals that one accident took place on 26-8-2013 at Kusumtola but time of 

accident has not been mentioned. On receipt of the information regarding 

accident on 26.8.2013 GDE was made vide Sootea P.S. GDE No.189 dtd. 

8.9.2013. It appears that police has received information regarding accident after 

13 days of the accident on which GDE No. 189 was made. Except the accident 

information report no other document is available in the record, whether any 

ejahar was lodged in connection with the accident or police  has carried on any 

investigation.  

17. In this case, the Insurance Company has exhibited one document i.e. 

Insurance Policy of the owner of the alleged vehicle vide Ext. A.The claimant in 

his cross-examination has replied that he did not know whether driver or pillion 

rider covers under such policy. He is not the owner cum driver. He did not work 

for Rajen Saikia. From Ext. A it reveals that the policy covers risk for owner and 

driver. The claimant himself admitted that he is not a owner cum driver of the 

alleged vehicle.  

18. The policy covers use of the vehicle for any purpose other than  

A. Hire or Reward.  

B. Carriage Goods (other than samples or personal luggage) 

C. Organized Racing. 

D.  Pace making.  

E. Speed testing and Reliability Trials. 

F. Use in connection with Motor Trade.  

19. In his cross-examination CW-1 has replied that he had some personal 

marketing for which he had borrowed the Motor cycle of Rajen Saikia. Ext. A is 

the Liability only policy which covers risk of owner cum driver.  

20. In view of the above discussion, it can be held that the accident took 

place because of the negligence of the victim himself and there is, no any 

collision with any other vehicle. In National Insurance Co. Ltd.-Vs- Sinthia and 
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Ors. 2011(13) Scale 84, it has been held that no person can take advantage of 

his own wrong.  

21.  In the case of Oriental Insurance Co. Ltd. –Vs- Rajni Devi 2008 ACJ 

1441(SC) it was held that- 

“ Section 163-A of the MVA cannot be said to have any application in 

respect of an accident wherein the owner of the motor vehicle himself is 

involved. The decision further held that the question is no longer res integra. The 

liability under section 163-A of the MVA is on the owner of the vehicle. So a 

person cannot be both, a claimant as also a recipient, with respect to claim”. 

22. The ratio of the aforesaid decision is clearly applicable to the facts of the 

present case. In the present case, the claimant was not the owner of the motor 

cycle in question. He borrowed the said motor cycle from its real owner. The 

claimant cannot be held to be employee of the owner of the motor cycle 

although he was authorised to drive the said vehicle by its owner and, therefore, 

he would step into the shoes of the owner of the motor cycle.  

23. In such backdrop, I am of the view that claimant is not entitled for any 

compensation. Hence, issue No. 1, 2 and 3 are decided in negative.   

  

   O   R  D   E   R 

 

24. In the result, claim petition is dismissed. There is no order as to cost.  

Given under my hand and seal on this 5th day of August, 2017. 

 

Dictated and corrected by me. 

           
               ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur.  


